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Rule 12. Defenses and objections; when and how presented; by pleading or motion; motion for judgment on pleading 


   (a) (1) When Presented. -- A defendant shall serve his answer within 30 days after service of the summons and complaint upon him. A party served with a pleading stating a crossclaim against him shall serve an answer thereto within 30 days after service upon him. The plaintiff shall serve his reply to a counterclaim in the answer within 30 days after service of the answer or, if a reply is ordered by the court, within 30 days after service of the order, unless the order otherwise directs. Service of a motion permitted under this rule alters these periods of time as follows, unless a different time is fixed by order of the court:

      a. The responsive pleading shall be served within 20 days after notice of the court's action in ruling on the motion or postponing its disposition until the trial on the merits;

      b. If the court grants a motion for a more definite statement, the responsive pleading shall be served within 20 days after service of the more definite statement.

   (2) Cases Removed to United States District Court. -- Upon the filing in a district court of the United States of a petition for the removal of a civil action or proceeding from a court in this State and the filing of a copy of the petition in the State court, the State court shall proceed no further therein unless and until the case is remanded. If it shall be finally determined in the United States courts that the action or proceeding was not removable or was improperly removed, or for other reason should be remanded, and a final order is entered remanding the action or proceeding to the State court, the defendant or defendants, or any other party who would have been permitted or required to file a pleading had the proceedings to remove not been instituted, shall have 30 days after the filing in such State court of a certified copy of the order of remand to file motions and to answer or otherwise plead.

(b)  How Presented. -- Every defense, in law or fact, to a claim for relief in any pleading, whether a claim, counterclaim, crossclaim, or third-party claim, shall be asserted in the responsive pleading thereto if one is required, except that the following defenses may at the option of the pleader be made by motion:

   (1) Lack of jurisdiction over the subject matter,

   (2) Lack of jurisdiction over the person,

   (3) Improper venue or division,

   (4) Insufficiency of process,

   (5) Insufficiency of service of process,

   (6) Failure to state a claim upon which relief can be granted,

   (7) Failure to join a necessary party.

A motion making any of these defenses shall be made before pleading if a further pleading is permitted. The consequences of failure to make such a motion shall be as provided in sections (g) and (h). No defense or objection is waived by being joined with one or more other defenses or objections in a responsive pleading or motion. Obtaining an extension of time within which to answer or otherwise plead shall not constitute a waiver of any defense herein set forth. If a pleading sets forth a claim for relief to which the adverse party is not required to serve a responsive pleading, he may assert at the trial any defense in law or fact to that claim for relief. If, on a motion asserting the defense numbered (6), to dismiss for failure of the pleading to state a claim upon which relief can be granted, matters outside the pleading are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.

(c)  Motion for judgment on the pleadings. -- After the pleadings are closed but within such time as not to delay the trial, any party may move for judgment on the pleadings. If, on a motion for judgment on the pleadings, matters outside the pleadings are presented to and not excluded by the court, the motion shall be treated as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.

(d)  Preliminary hearings. -- The defenses specifically enumerated (1) through (7) in section (b) of this rule, whether made in a pleading or by motion, and the motion for judgment on the pleadings mentioned in section (c) of this rule shall be heard and determined before trial on application of any party, unless the judge orders that the hearing and determination thereof be deferred until the trial.

(e)  Motion for more definite statement. -- If a pleading to which a responsive pleading is permitted is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, he may move for a more definite statement before interposing his responsive pleading. The motion shall point out the defects complained of and the details desired. If the motion is granted and the order of the judge is not obeyed within 20 days after notice of the order or within such other time as the judge may fix, the judge may strike the pleading to which the motion was directed or make such orders as he deems just.

(f)  Motion to strike. -- Upon motion made by a party before responding to a pleading or, if no responsive pleading is permitted by these rules, upon motion made by a party within 30 days after the service of the pleading upon him or upon the judge's own initiative at any time, the judge may order stricken from any pleading any insufficient defense or any redundant, irrelevant, immaterial, impertinent, or scandalous matter.

(g)  Consolidation of defenses in motion. -- A party who makes a motion under this rule may join with it any other motions herein provided for and then available to him. If a party makes a motion under this rule but omits therefrom any defense or objection then available to him which this rule permits to be raised by motion, he shall not thereafter make a motion based on the defense or objection so omitted, except a motion as provided in section (h)(2) hereof on any of the grounds there stated.

(h)  Waiver or preservation of certain defenses. --

   (1) A defense of lack of jurisdiction over the person, improper venue, insufficiency of process, or insufficiency of service of process is waived (i) if omitted from a motion in the circumstances described in section (g), or (ii) if it is neither made by motion under this rule nor included in a responsive pleading or an amendment thereof permitted by Rule 15(a) to be made as a matter of course.

   (2) A defense of failure to state a claim upon which relief can be granted, a defense of failure to join a necessary party, and an objection of failure to state a legal defense to a claim may be made in any pleading permitted or ordered under Rule 7(a), or by motion for judgment on the pleadings, or at the trial on the merits.

   (3) Whenever it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the court shall dismiss the action.

HISTORY: 1967, c. 954, s. 1; 1971, c. 1236; 1975, c. 76, s. 2.

NOTES:
COMMENT
   This rule deals comprehensively with the whole mechanism, including timetables, for raising all the various defenses and objections traditionally available to defensively aligned parties at some pretrial stage, including those based merely on objections to form of pleadings, those traditionally characterized as dilatory defenses, and those based upon defenses on the merits.
   Section (a) is a straightforward timetable for the filing of the traditional defensive pleadings, the answer, and the reply. The 30-day period rather than the federal rule 20-day period is adopted. All other considerations of timeliness in raising the various possible objections and defenses by other devices are related to the times for filing these responsive pleadings.
   The remaining sections deal in closely interrelated fashion with the whole problem of an orderly staging of the various traditional objections and defenses, worked out to guard against dilatoriness and to encourage economy of effort and early potential raising and determination of defenses likely to be decisive, either as to the abatement of the particular action, or on the merits. The key conceptions, involving some fairly drastic changes from the Code practice, are these: (1) Only two kinds of procedural devices -- the traditional defensive pleadings and functionally shaped motions -- shall be utilized to raise all the objections and defenses made available. This has been presaged in the provisions of Rule 7(c), abolishing demurrers and pleas, and thus leaving only pleadings and the motion remaining as available devices out of the traditional arsenal. (2) Except for the possible objections to mere forms of pleadings, all the traditional defenses, whether characterized as merely formal, dilatory, or on the merits, may be raised together, and for the first time, in the required responsive pleadings. This departs from the traditional Code approach which required certain defenses, both dilatory and on the merits, to be raised, at peril of waiver, by demurrer, when they appear on the face of the pleading (former §§ 1-127, 1-133). Taking a different approach, this rule instead merely gives the option to any defensive pleader to raise seven enumerated objections and defenses by motion prior to filing his responsive pleading [Rule 12(b)]; and the option to either party to then have such motion-raised defenses heard preliminarily unless the court defers consideration of them to trial time [Rule 12(d)].
   The third sentence in section (b) has as its purpose the clarification of the preceding sentence. Ordinarily, of course, a motion making any of the listed defenses should be made before pleading. But the failure to do so is not preclusive in all circumstances and as to all defenses, as sections (g) and (h) of this rule make clear.
   The only ones of the traditional objections to mere form which are retained are the motion to make more definite and certain and the motion to strike. It must be assumed that in the context of the federal pleading approach the motion to make more definite and certain will be utilized with much more restraint, generally only when such ambiguity exists that the responsive pleader cannot reasonably be required to plead to the pleading under attack. See generally 2 Moore's Federal Practice Pars. 12.18 and 12.20.
   The most direct analogue to the Code demurrer for failure to state facts sufficient to constitute a cause of action, which is abolished under this procedure, is the motion to dismiss for failure to state a claim upon which relief can be granted. [Rule 12(b)(6)]. In a general way it can be said that this motion is typically honored in federal practice under the same circumstances that a demurrer is sustained and action dismissed in State practice because the pleading attacked contains a "statement of a defective cause of action," as opposed merely to a "defective statement of good cause of action." Compare, for example, Turner v. Gastonia City Bd. of Educ., 250 N.C. 456, 109 S.E.2d 211 (1959), illustrating application of the "defective cause" rule under existing State demurrer practice, with DeLoach v. Crawley's, Inc., 128 F.2d 378 (5th Cir. 1942), illustrating dismissal rule on motion to dismiss under federal Rule 12(b)(6). Unlike the State practice demurrer, this motion to dismiss may "speak." [Rule 12(b), last sentence].
   The waiver provisions of Rule 12(h) provide in effect that the defenses of failure to state a claim, or failure to join a necessary party may be raised at any time before verdict. After verdict however, the defenses of failure to state a claim and failure to join a necessary party cannot then be raised or noted for the first time. Lack of jurisdiction of the subject matter, of course, cannot be waived and is always available as a defense.
   In addition to the motion to dismiss, analogous in a limited way to the demurrer as above stated, a motion for judgment on the pleadings is likewise provided in Rule 12(c). It too has "speaking" capacities.
