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N.C. Gen. Stat. § 1A-1, Rule 55  (2008)


Rule 55. Default 


   (a)  Entry. -- When a party against whom a judgment for affirmative relief is sought has failed to plead or is otherwise subject to default judgment as provided by these rules or by statute and that fact is made to appear by affidavit, motion of attorney for the plaintiff, or otherwise, the clerk shall enter his default.

(b)  Judgment. -- Judgment by default may be entered as follows:

   (1) By the Clerk. -- When the plaintiff's claim against a defendant is for a sum certain or for a sum which can by computation be made certain, the clerk upon request of the plaintiff and upon affidavit of the amount due shall enter judgment for that amount and costs against the defendant, if the defendant has been defaulted for failure to appear and if the defendant is not an infant or incompetent person. A verified pleading may be used in lieu of an affidavit when the pleading contains information sufficient to determine or compute the sum certain.

   In all cases wherein, pursuant to this rule, the clerk enters judgment by default upon a claim for debt which is secured by any pledge, mortgage, deed of trust or other contractual security in respect of which foreclosure may be had, or upon a claim to enforce a lien for unpaid taxes or assessments under G.S. 105-414, the clerk may likewise make all further orders required to consummate foreclosure in accordance with the procedure provided in Article 29A of Chapter 1 of the General Statutes, entitled "Judicial Sales."

   (2) By the Judge. -- 

      a. In all other cases the party entitled to a judgment by default shall apply to the judge therefor; but no judgment by default shall be entered against an infant or incompetent person unless represented in the action by a guardian ad litem or other such representative who has appeared therein. If the party against whom judgment by default is sought has appeared in the action, that party (or, if appearing by representative, the representative) shall be served with written notice of the application for judgment at least three days prior to the hearing on such application. If, in order to enable the judge to enter judgment or to carry it into effect, it is necessary to take an account or to determine the amount of damages or to establish the truth of any averment by evidence or to take an investigation of any other matter, the judge may conduct such hearings or order such references as the judge deems necessary and proper and shall accord a right of trial by jury to the parties when and as required by the Constitution or by any statute of North Carolina. If the plaintiff seeks to establish paternity under Article 3 of Chapter 49 of the General Statutes and the defendant fails to appear, the judge shall enter judgment by default.

      b. A motion for judgment by default may be decided by the court without a hearing if:

         1. The motion specifically provides that the court will decide the motion for judgment by default without a hearing if the party against whom judgment is sought fails to serve a written response, stating the grounds for opposing the motion, within 30 days of service of the motion; and

         2. The party against whom judgment is sought fails to serve the response in accordance with this sub-subdivision.

(c)  Service by publication. -- When service of the summons has been made by published notice, no judgment shall be entered on default until the plaintiff shall have filed a bond, approved by the court, conditioned to abide such order as the court may make touching the restitution of any property collected or obtained by virtue of the judgment in case a defense is thereafter permitted and sustained; provided, that in actions involving the title to real estate or to foreclose mortgages thereon or in actions in which the State of North Carolina or a county or municipality thereof is the plaintiff such bond shall not be required.

(d)  Setting aside default. -- For good cause shown the court may set aside an entry of default, and, if a judgment by default has been entered, the judge may set it aside in accordance with Rule 60(b).

(e)  Plaintiffs, counterclaimants, cross claimants. -- The provisions of this rule apply whether the party entitled to the judgment by default is a plaintiff, a third-party plaintiff, or a party who has pleaded a crossclaim or counterclaim. In all cases a judgment by default is subject to the limitations of Rule 54(c).

(f)  Judgment against the State of North Carolina. -- No judgment by default shall be entered against the State of North Carolina or an officer in his official capacity or agency thereof unless the claimant establishes his claim or right to relief by evidence.

HISTORY: 1967, c. 954, s. 1; 1971, cc. 542, 1101; 1977, c. 675; 1991, c. 278, s. 1; 1993 (Reg. Sess., 1994), c. 733, s. 3; 1999-187, s. 1.

NOTES:
COMMENT
   The State statutes presented a hodgepodge. Although former § 1-211 purported by its literal terms to give an exclusive listing of all the cases in which judgment by default final might be given, there were various other authorizations for such judgments scattered throughout the procedural and substantive sections. Section 1-212 then purportedly rounded out the scheme by providing that in all other cases "except those mentioned in § 1-211," judgment by default and inquiry might be given. This was obviously in literal conflict with all sections other than former § 1-211 which specifically authorized judgment by default final.
   Although failure to file appropriate responsive pleading to a claim for affirmative relief is the usual basis for default judgment, other grounds appear: e.g. failure to file required bonds (former § 1-211(4) and § 1-525), failure to comply with pretrial discovery orders (former §§ 1-568.19, 8-89), and filing of "frivolous" pleadings (former § 1-219).
   By § 1-209, clerks of superior court were authorized to enter all judgments by default authorized generally by § 1-209, and former §§ 1-211 and 1-213. This jurisdiction given clerks is concurrent with that of the superior court judge. Moody v. Howell, 229 N.C. 198, 49 S.E.2d 233 (1948). But some of the other scattered statutes authorizing judgments by default apparently contemplate that in the specific situations dealt with only the judge may enter judgment (e.g. § 1-525). Where the concurrent jurisdiction existed however, the appellate jurisdiction of the superior court judge as to the clerk's entry of judgment was retained (former § 1-220).
   Although not made plain in the statutes, it has been held that though there is a "right" to a judgment upon default, the court may always in the exercise of its discretion allow time to answer when motion for judgment by default is made. Kruger v. Bank of Commerce, 123 N.C. 16, 31 S.E. 270 (1898). And of course, such judgments, as others, may be set aside after entry either by the clerk who entered them (former § 1-220), or by any appropriate judge for the usual reasons, i.e., excusable neglect, mistake, surprise, etc.
   The main infirmities in the prior North Carolina practice as codified were thought to be (1) a general lack of symmetry and orderliness in the style and pattern of the various statutes, and (2) as a matter of substance, too much power and too much readiness in clerks to enter judgments which may thereafter be hard to set aside.
   Accordingly, it was felt that federal Rule 55, with some few modifications to accommodate certain actions found in state practice and not in federal should be adopted, partially supplanting certain of the statutes which dealt with default judgments.
   The federal rule approach actually contemplates a two-stage approach to judgment by default: The entry of default by the clerk; and thereafter the entry of judgment by default. Federal Rule 55(b)(1) provides that the clerk may only enter judgments by default in a very limited context, when (a) the claim is for a sum certain or for a computable sum, and (b) the default is for want of appearance, and (c) the defaulting party is neither an infant nor incompetent. This approach of limiting the clerk's power to the purely ministerial functions of (a) making entry of default in all cases, and (b) entering judgment itself in only this very limited context is felt to be wise.
   The basic federal scheme continues by providing in 55(b)(2) that in all other cases than the very limited area spelled out in 55(b)(1), judgment itself may only be entered by the judge. Thus, in all cases where (a) the claim is not for a sum certain or computable, or (b) the defaulting party has appeared, or (c) the defaulting party is an infant or incompetent, only the judge may actually enter judgment. And except where the defaulting party has made no appearance, he must be given notice, and the entry of the judgment is in all instances in the discretion of the judge. It is believed that deliberately pointing up the discretionary nature of this power to enter judgment by default at this stage is wise, and will result in an overall saving of time by prompting full inquiry into the matter at the pre-entry stage rather than, as under prior practice, having discretion in the matter exercised usually after judgment has already been entered.
   Note next that the delineation between judges' and clerks' power is not the delineation between judgments by "default final" and those by "default and inquiry." This distinction indeed is not retained in literal terms in the federal rule pattern. Obviously those very limited judgments within the power of the clerk to enter are judgments by default final. But the judge may enter either type under 55(b)(2). Instead of using this terminology, however, the rule as presented approaches the matter pragmatically by providing that when in order to enter final judgment something further must be done after entry of default, e.g. when an account must be taken or a jury trial had on an issue of damages or any other, the judge orders that done which is necessary. Thus, there is no intermediate judgment by "default and inquiry," but an entry of default in all cases and a final judgment by default entered only after everything required to its entry has been done. The same conceptions were involved in former § 1-212.
    Section (c). -- The Commission here attempted to take abundant precaution to protect the nonappearing defendant.
    Section (d). -- This section provides for setting aside default entries and judgments by default and ties the basis therefor into Rule 60(b) providing generally for setting aside judgments. Former § 1-220 and existing case law expressed this conception so that this involves no real change.
    Section (e). -- This section makes it plain that the general provisions of the rule apply as well to defendants and third-party plaintiffs as to plaintiffs seeking affirmative relief. This conception was expressed less artfully in former § 1-213 as to defendants and North Carolina actually had no express provision for default judgments in favor of third-party plaintiffs, or crossclaims. This is necessary now particularly in view of the third-party practice liberalization provided in other rules.
    Section (f). -- This section seems to be self-explanatory.
 
EDITOR'S NOTE. --Section 105-414, referred to in subdivision (b)(1) of this rule, was repealed by Session Laws 1971, c. 806, s. 3.
   Section 1-212, referred to in the Comment above, has been repealed. For general information regarding the official comments to the North Carolina Rules of Civil Procedure, see the Editor's Note under the heading for this Chapter.
 
